
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet l t lon
o f

Sears Industr ies, Inc.

for Redeterminati,on of a Deficiency or Revision
of a Determinatlon or Refund of Corporation
Franchl"se Tax under Artl.cle 9A of the Tax Law for
t h e  Y e a r s  E n d l n g  L 2 l 3 L / 7 9 ,  I 2 l 3 U 8 0  c  L 2 l 3 l l 9 L .

AFFIDAVIT OF MAILING

State of New York :
s s .  :

County of Albany :

Davld Parchuck, belng duJ-y sworn, deposes and says that he is an employee
of the State Tax Co ndssion, that he is over 18 years of age, and that on the
26th day of July,  1985, he served the wlthin not ice of Decision by cert i f ied
mai l  upon Sears Industr l"es, Inc.,  the pet i t ioner in the withln proceeding'  bY
enclosing a true copy thereof in a securely seal.ed postpai.d wrapper addressed
as fol lows:

Sears Industr ies, Inc.
800 Second Avenue
New York, NY 10017

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post offlce under the excl-usive care and custody of the United States Postal
Service wlthln the State of New York.

That deponent further says that the said addressee is the Petitioner
hereln and that the address set forth on said rrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
26 th  day  o f  Ju ly ,  1985.

to administdr oaths
Tax Law sectl.on 174pursuant to



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Sears Industr ies, Inc.

for Redetermination of a Defici.ency or Revlsion
of a Determinatlon or Refund of Corporatlon
Franchlse Tax under Artl"cle 9A of the Tax Law for
t h e  Y e a r s  E n d i n g  I 2 l 3 I l 7 9 ,  l 2 l 3 L / 8 O  &  I 2 / 3 I l 8 I .

AFFIDAVIT OF UAILING

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
26th d,ay of Jul-y,  1985, he served the wlthln not ice of Decision by cert i f ied
mail upon Ludwig A. Suskar, the representative of the petitloner ln the ltithln
proceedlng, by enclosing a true copy thereof ln a securely sealed postpaLd
r{trapper addressed as f ollows:

Ludwig A. Suskar
Snith,  Sterbel,  Alexander & Saskar
460 Park Ave.
New York, NY 10022

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
post off ice under the excluslve care and custody of the Unl. ted States Postal
Service wlthin the State of New York.

That deponent further says that the sald addressee l.s the rePresentative
of the petitioner herein and that the address set forth on sald wrapper l"s the
last known address of the representat ive of the pet i t ioner.

Sworn to before ne thls
26th day of July,  1985.

rlzed to
pursuant to Tax



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  T 2 2 2 7

July 26, 1985

Sears Industr ies, Inc.
800 Second Avenue
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Commisslon enclosed
herewlth.

You have now exhausted your rtght of review at the admlnistrative Ievel.
Pursuant to sect ion(s) 1090 of the Tax Law, a proceeding in court  to review an
adveree declsion by the State Tax Commission may be lnstituted only under
Artl.cl-e 78 of the Cl-vil Praetlce Law and Rules, and must be comenced in the
Supreme Court of the State of New York, Albany Countyr within 4 months from the
date of thi .s not ice.

Inquirles concerning the computation of tax due or refund all-owed ln accordance
with this declsion may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litlgatlon Unit
Bul ldlng / i9,  State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours'

STATE TAX COMMISSION

Petl t loner t  s Representat ive
Ludwig A. Suskar
Snith, Sterbel, Alexander & Saskar
460 Park Ave.
New York, NY 10022
Taxing Bureauf s Representative



STATE OF NEII YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
:

o f
:

SEARS INDUSTRIES, INC. DECISION
:

for Redetermlnation of a Deflclency or for
Refund of Corporation Franchlse Tax under :
Artlcle 9-A of the Tax Law for the Years Ended
December 31, L979, December 31, 1980 and :
D e c e m b e r  3 1 ,  1 9 8 1 .

Pet i t ioner,  Sears Industr les, Inc.,  800 Second Avenue, New York, New York

10017, fll-ed a petition for redetermlnatlon of a deficiency or for refund of

corporation franchlse tax under Artlcle 9-A of the Tax Law for the years ended

December 31, L979, Deeember 31, 1980 and December 31, 1981 (Fl le Nos. 39058 and

461s2) .

On October 25, 1984, pet i t ioner,  by l ts representat lve, LudwLg A. Saskor '

Esq.,  f iLed a waiver of formal hearlng and requested that thls matter be

decided by the State Tax Conmlsslon on the basls of the exlstlng record and a

stipulation of facts lrith al-l brlefs to be submitted by Januarlr l0' 1985.

After due conslderation, the Tax Connnlsslon renders the followlng declsion.

ISSUE

Whether petltioner lras entltLed to excLude certain income fron subsldiary

capital in conputlng its entire net income.

FINDINGS OF FACT

1. Pet i t loner,  Sears Industr ies, Inc.,  t inel-y f l l -ed New York State

corporation franchise tax reports for each of the tax years L979' 1980 and

1981. On each return, petitloner reported certaln payments from the subsldlary
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of tts own lrholly-ordned subsldiary as dlvidends from a wholly-owned subsldlaryr

and deducted 100 percent of the paynents in computLng lts entire net income.

2. On June 3, L982, the Audit Divlslon issued a Notlce of Deflclency

aga lns t  pe t i t ioner  in  the  amount  o f  $15r273. I5 ,  p lus  in te res t  o f  $4 '254.43 ,  fo t

a total  due of $191527.58, for the year ended Decenber 31, 1979. 0n the same

date, the Audlt Divlslon issued a Notice of Deflciency agal.nst petl.tioner ln

the  amount  o f  $16,57 I .37 ,  p lus  ln te res t  o f  $91860.73 ,  fo t  a  to ta l  due o f

$20,432.10 for the year ended December 31, 1980. On July 27, 1983, the Audit

Dlvls ion issued a third not lce against pet i t loner in the amount of $36'597.00,

plus Lnterest of  $7,835.42, for a total  due of $44,432.42 for the year ended

December 31, 1981. The Audit DivLsion based the deficiencles on the dlsall-owance

of the deductlon of the payments from the third tier subsldiary on the ground

that such subsldiary lras not a whol-Ly-owned subsldiary of petitioner.

3. Petiti.oner is a MaryJ-and corporation. Valor Trading Corporatlon

(rtVal-orrr) ls a Delaware corporation and, durl.ng the years in lssue, was wholly

owned by petltioner. Mlss Erlka, Inc. (f'Mlss Erika") ls a North Carolina

corporatlon and, durlng the years ln lssue, was wholJ-y owned by Valor. Durlng

the years ln issue, al l  of  the off lcers and dlrectors of Valor were also

offlcers and/or directors of petitioner. They received no compensation from

Valor by way of salary, directorts fees or otherwlse.

4. DurLng the years ln lssue, Val-or was inactlve; it was engaged in no

business actlvity whatsoever. Valor had no assets other than the stock of MLss

Ertka. Valor had no office in New York or elsewhere and had no employees in

New York or elsewhere. Addltionally, Val-or had no lncome and no bank accounts

in New York or elsewhere. Valor lras not requlred to file corporatlon franchlse

tax returns in New York durlng the years in issue.
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5. During the years in issue, petitloner did not seLl any goods or render

any services to Miss Erika, nor was there any money owlng from Mlss Erlka to

petltioner on account of goods, services or otherwise. However, Mies Erlka

nade the foJ-lowing paynents to petitloner:

r979
1 9 8 0
1 9 8 1

$  700 ,000 .00
975  ,000 .  00

I , 070 ,000 .00

Miss Brika did not formally declare a dlvldend for any of the years ln lssue.

6. Petitioner offered no evldence to indl.cate that the palments were

loansr loan repayments or gifts, although petltloner argues that if the pa;rments

lrere not dLvidends or payments for goods or services rendered' they would

necessarl ly be loans or gl f ts.

7. Petitloner claims that it had a beneficial interest ln the stock of

Mlss Erika slnce petitioner was the sol-e shareholder of Valor whlch' in turn,

was the sole shareholder of Mlss Erlka and that, therefore, Miss Erlka ehould

be consldered petLtlonerts whoLLy-onmed subsidiary entitl-ing petitloner to the

exclusion for income from a subsidlary. The Audit Dlvlsion nalntains that

since petitioner hras not the hol-der of record of the Miss ErLka stock and

showed no evl.dence of havlng any beneficial- ownership of such stock, lt could

not claim Miss Erika as a subsldiary. On its franchlse tax return, petitloner

treated Miss Erika as a subsidiary for purposes of the tax on subsldlary

capltal and pald such tax.

8. If the Miss Erika paynents had been paid to Valor instead of petitloner'

and Valor had ln turn paid divldends l-n the same amount to petltioner, then

Valor would not have been required to pay any corporate franchlse taxes to New

York State on account of lts recelpt of the Miss Erika paynents and the corPorate
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franchLse taxes payable by petltloner to New York State would have been the

€iame aa reported on lts returns.

CONCLUSIONS OF LAW

A. That  sect lon 208.9 provides,  ln  per t lnent  par t ,  that :

ttThe term tentire net lncomet means total net income from all
sources. .  .

(a) Entire net incone shall not lnclude:

(1) lncome, galns and losses from subsidiary capital . . . " .

B. That sections 208.3 and 208.4 of the Tax Law deflne frsubsidiaryt' and

ftsubsidiary capital t '  as fol lows:

"3. The term rsubsidiaryt means a corporatl.on of whlch over
fifty per centum of the nunber of shares of stock entltlLng the
holders thereof to vote for the eLect lon of directora or trustees Ls
owned by the taxpayer;

4. The tern tsubsldlary capitaLt means investments ln the
stock of subsidLaries and any lndebtedness from subsldlarles, whether
or not evldenced by wrltten lnstrument, on whlch interest ls not
claimed and deducted by the subsldiary for purposes of taxatlon under
art lc les nine-a, nlne-b or nlne-c of thls chapter. . . t ' .

C. That 20 NYCRR 3-6.2 further defLnes the tern f'subsidiaryt' as follows:

t'(a) The term rsubsidiaryt means a corporation which ls controlled
by the taxpayer, by reason of the taxpayerrs ownership of more than
fifty percent (502) of the total number of the shares of stock of
such corporatlon, issued and outstanding, which entitle the holder of
the shares to vote at elect ions of l ts directors or trustees. The
determlnat ion of whether or not part icular shares of a corporat lonrs

, stock entLt les the holder of such shares to vote for the elect ion of
dlrectors or trustees of the corporation depends on the actual l-egal
sltuatl.on wlth respect to voting rlghts, as lt exlsts from tlme to
t ime.

* * *

(b) The test of ownership ls actual beneficial ownershlp,
rather than mere record title as shordn by the stock books of the
lssuing corporatlon. A corporatlon w111 not be consldered to be a
subsldiary because more than flfty percent (502) of the shares of lts
votlng stoek ls regLstered Ln the taxpayerts name, unless the taxpayer
is the actual beneflclal owner of such stock. However, a corporatlon
will not be consldered a subsidlary lf nore than flfty percent (502)
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of the shares of i ts vot lng stock is not registered in the taxpayerts
name, unless the taxpayer submits proof that it is the actual bene-
ficial orf,ner of such stock.

* * *

(d) In any case where the record holder of shares of votLng
stock of a corporation is not the actual- beneficial owner of the
stock, or where the r lght to vote such stock ls not possessed by the
record hol-der or by the actual- beneflcial- owner of the stock, a full
and conpl-ete statement of al-l- relevant facts must be submitted.tt

D. That the concept of benef ic ial  ownership of stock does not apply to

situations involving three or more tler corporate structures unless there has

been some transfer of rights in the stock, for example, where there has been a

transfer of stock without transfer of legal t i t le or where the transferee of

the stock is not yet the holder of record on the books of the corporat lon, or

where there has been a transfer to a trustee. (See general ly Yelencslcs v.

Conmlss ioner ,  74  T .C.  1513;  F lagg-Ut icd  Corp .  v .  Base l - l ce ,  14  Misc .2d  476. )

There ls no evidence ln the record lndlcating that petltioner recel.ved beneflcial

ownership of the stock of Miss Erlka so as to entl.tle petitloner to clain Mlss

Erika as a wholLy-owned subsldlary for purposes of sect lon 208.9 of the Tax

Law.

E. That slnce petitloner \das not the owner of any stock of Miss Erlka

during the years in lssue, Miss Erika cannot be consldered to be a subsidlary

of the pet i t loner as def lned ln 20 NYCRR 3-6.2(a) and sect l .on 208.3 of the

Tax Law. Thus the payments received by petittoner from Miss Erika during

saLd years did not constitute incone from subsidiary capital and were subject

to corporation franchise tax in accordance wlth the meaning and intent of

sect lon 2O8.9(a) (1) of  the Tax Law.



F. That the pet l t ion

of defLclency dated June 3,

DATED: Albany, New York

JUL 2 6 1985

of Sears

1982 and
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Industr ies, Inc. is denied and the not ices

JuLy 27, 1983 are sustalned.

STATE TAX COMMISSION


